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Appellant at ALJ Level 

UMass o/b/o State of New York 
ALJ Appeal Number 

1-684164749 
Beneficiary (if not the Appellant)   List attached 

 
ALJ Decision Date 

August 10, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

Home Health Care Services 
Provider, Practitioner OR Supplier 

Franklin Hospital Home Care 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

Rationale for Referral:  

Franklin Hospital Home Care (Provider) furnished the beneficiary home health care 
services from November 17, 2007, until November 10, 2008.  After submitting the 
claims for services to the Medicare Administrative Contractor, National Government 
Services (MAC), the MAC denied coverage because the documentation failed to 
establish the beneficiary was homebound.  The University of Massachusetts Medical 
School, representing the State of New York Office of the Medicaid Inspector General 
(Appellant), requested a redetermination.  The MAC affirmed the denials of coverage.  
Accordingly, Appellant requested the Qualified Independent Contractor, Maximus 
Federal Services (QIC), to review the denials.  The QIC issued an unfavorable 
reconsideration decision, finding the services failed to satisfy Medicare coverage criteria 
because the clinical documentation did not contain the physician’s certification of the 
beneficiary’s homebound status.  Additionally, the QIC denied coverage for the services 
furnished from July 14, 2008, until September 11, 2008, because the Plan of Care 
(POC) was not dated indicating when the physician signed the POC or when Provider 
received the signed POC from the physician.  Therefore, no valid order for those home 
health care services existed. 

After the unfavorable reconsideration decision, Appellant appealed the denial to the 
Administrative Law Judge (ALJ).  After holding a telephonic hearing, the ALJ issued a 
fully favorable decision, finding Medicare coverage existed for the home health care 
services.  The ALJ found the clinical documentation, while not containing a physician’s 
certification of the beneficiary’s homebound status, supported the conclusion that the 
beneficiary was homebound.  The ALJ did not address the validity of the POC for dates 
of service from July 14, 2008, until September 11, 2008.  Ultimately, the ALJ ordered 
Medicare reimbursement for all dates of service. 
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The ALJ’s decision contains errors of law material to the outcome of these claims.  The 
ALJ erred as a matter of law in finding Medicare coverage existed for the home health 
care services furnished without the physician certifying the beneficiary was homebound.  
Specifically, section 409.52(a) of Title 42 of the Code of Federal Regulations (CFR) 
requires a beneficiary to be confined to the home in order to be eligible for home health 
care benefits.  Moreover, section 424.22(a)(1)(ii) of Title 42 of the CFR requires a 
physician certification of the beneficiary’s homebound status in order to qualify for 
payment under Medicare Part A or B.  Therefore, in finding Medicare coverage existed 
for the home health care services furnished to the beneficiary from November 17, 2007, 
until November 10, 2008, without a physician certifying the beneficiary was homebound, 
the ALJ erred as a matter of law in failing to consider sections 409.52(a) and 
424.22(a)(1)(ii) of Title 42 of the CFR. 

The ALJ erred as a matter of law in finding Medicare coverage existed for home health 
care services furnished from July 14, 2008, until September 11, 2008, without a dated 
physician’s signature on the POC.  Specifically, section 409.41(b) of Title 42 of the CFR 
requires home health care services to comply with the certification and recertification 
requirements set forth in section 424.22 of Title 42 of the CFR in order to qualify for 
payment.  Section 424.22(a)(2) of Title 42 of the CFR requires the physician’s signature 
to be obtained on the POC at the time the plan is established or as soon thereafter as 
possible.  Section 409.43(c) of Title 42 of the CFR also states the physician’s signature 
on the POC is a prerequisite to Medicare reimbursement.  Furthermore, the requirement 
for a physician’s dated signature on the POC is reiterated in sections 10.6(B) and 
30.2.4(B) of chapter 7 of the Medicare Benefit Policy Manual (MBPM).  (CMS Pub. 100-
02).  Therefore, in finding Medicare coverage existed for home health care services 
furnished from July 14, 2008, until September 11, 2008, without a dated physician’s 
signature on the POC, the ALJ erred as a matter of law in failing to consider the 
requirements set forth in sections 424.22(a)(2) and 409.43(c) of Title 42 of the CFR. 

These errors of law are material to the outcome of the claim because they result in the 
ALJ ordering reimbursement for three hundred and sixty1 days of home health care 
services furnished without complying with Medicare coverage criteria. 

 

Background:  

Provider furnished the beneficiary home health care services from November 17, 2007, 
until November 10, 2008.  Exh.2 at 9.  The MAC, on initial determination, denied 
Medicare coverage for the home health care services because the documentation did 
not indicate the beneficiary was homebound.  Exh.2 at 8.  Appellant requested a 
redetermination, arguing:  “The subject home care services were medically necessary 
and reasonable, and provided while the patient was confined to the home, and 

                                            
1 The year 2008 was a leap year; therefore, February contained twenty-nine days. 
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therefore, should be covered by Medicare.”  Exh.2 at 6.  The MAC issued an 
unfavorable redetermination decision, affirming the denial: 

These claims were originally denied due to the patient not 
being homebound.  The documentation does not clearly 
support this.  A review of the records indicated the physician 
did not provide a complete certification statement as 
required by Medicare.  He did not certify that the patient was 
confined to her home in locator 26.  Therefore, the home 
health service will remain non-covered and the provider is 
liable for the non-medical denial. 

Exh.2 at 8.  Thereafter, Appellant requested the QIC review the denials.  Exh.2 at 11-
22.  The QIC issued an unfavorable reconsideration decision, stating: 

The panel found that for the date of service, July 14, 2008 to 
September 11, 2008, there was no date in Locator 27 on the 
Plan of Care (POC)/Home Health Certification indicating 
when the physician signed the POC.  There as no date in 
Locator 25 indicating when the provider received the signed 
POC.  Services provided for this episode will be denied as 
no physician orders, as there was no indication that the 
provider had signed and dated physician’s orders prior to 
billing Medicare. . . .  

The panel concluded that the skilled nursing and medical 
social worker visits at issue remain non-covered because the 
documentation did not support that the beneficiary was 
homebound.  In Locator 26, found on the first page of the 
Plan of Care/Home Health Certification, the physician 
certification statement did not indicate that the beneficiary 
was homebound. . . . 

Exh.2 at 36b.  As a result of the unfavorable reconsideration decision, Appellant 
requested ALJ review, arguing the home health care services met Medicare coverage 
criteria.  Exh.2 at 41. 

After a telephonic hearing, the ALJ issued a fully favorable decision.  ALJ at 1.  The ALJ 
found the beneficiary was confined to the home and in need of intermittent skilled 
services primarily due to the beneficiary’s medication modifications.  ALJ at 6-7.  In 
finding the beneficiary was homebound, the ALJ stated:  “Although the Plans of Care 
recited that the Beneficiary was not homebound, the weight of the evidence supports a 
finding that it would require a considerable and taxing effort for the Beneficiary to leave 
home.”  ALJ at 6.  Accordingly, the ALJ ordered Medicare reimbursement for the home 
health care services furnished to the beneficiary from November 17, 2007, until 
November 10, 2008.  ALJ at 8.  This referral for own motion review follows. 
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Applicable Law, Regulation, and Medicare Policy:  

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 
and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 
405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 
Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 
guidance such as program memoranda and manual instructions, “but will give 
substantial deference to these policies if they are applicable to a particular case.”  42 
C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 
LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 
One of the requirements “for home health services to qualify for payment under the 
Medicare program” is that “[t]he physician certification and recertification requirements 
for home health services described in § 424.22” are satisfied.  42 C.F.R. § 409.41(b).  
Section 424.22 of Title 42 of the CFR states Medicare Part A or Part B only pays for 
home health care services if a physician certifies and recertifies the criteria contained in 
subsections (a) and (b) of the regulation.  Subsection (a) addresses the timing and 
signature of the physician’s certification:  “The certification of need for home health 
services must be obtained at the time the plan of treatment is established or as soon 
thereafter as possible and must be signed by the physician who establishes the plan.”  
42 C.F.R. § 424.22(a).  Section 409.43 of Title 42 of the CFR articulates the 
requirements for the POC for home health care services.  Specifically, the regulation 
provides: 

The plan of care must be signed and dated— 

(i) By a physician as described who meets the certification 
and recertification requirements of § 424.22 of this chapter; 
and 

(ii) Before the claim for each episode for services is 
submitted for the final percentage prospective payment. 

42 C.F.R. § 409.41(c)(3). 

The requirement for the physician to sign and date the POC is reiterated in the MBPM.  
See Ch.7, §§ 10.6(B), 30.2.4(B) of MBPM (CMS Pub. 100-02) (“The plan of care must 
be signed and dated by a physician who meets the certification and recertification 
requirements of 42 CFR 424.22 before the claim for each episode for services is 
submitted for the final percentage payment.  Any changes in the plan of care must be 
signed and dated by a physician.”). 

Section 3.3.2.4 of chapter 3 of the MPIM addresses signature requirements for medical 
review purposes:  “Medicare requires that services provided/ordered be authenticated 
by the author.  The method used shall be a handwritten or electronic signature.  
Stamped signatures are not acceptable.”  (CMS Pub. 100-08). 
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Additionally, in order to qualify for Medicare coverage, the “beneficiary must be confined 
to the home or in an institution that is not a hospital, [skilled nursing facility] or nursing 
facility.”  42 C.F.R. § 409.52(a).  Furthermore, the physician must certify the “[h]ome 
health services were required because the individual was confined to the home except 
when receiving outpatient services.”  42 C.F.R. § 424.22(a)(1)(ii). 

 

Discussion:  

The ALJ’s decision contains errors of law material to the outcome of these claims.  
Specifically, the ALJ erred in finding Medicare coverage existed for the home health 
care services furnished without a physician certifying the beneficiary was homebound 
and in finding Medicare coverage existed for home health care services furnished from 
July 14, 2008, until September 11, 2008, without a valid POC.  These errors of law are 
material to the outcome of the claim because they result in the ALJ ordering 
reimbursement for three hundred and twenty-eight days of home health care services 
furnished without complying with Medicare coverage criteria. 

The ALJ erred as a matter of law in finding Medicare coverage existed for the home 
health care services furnished without the physician certifying the beneficiary was 
homebound.  In finding coverage existed for the home health care services furnished 
from November 17, 2007, until November 10, 2008, the ALJ failed to consider sections 
409.52(a) and 424.22(a)(1)(ii) of Title 42 of the CFR.  Specifically, section 409.52(a) of 
Title 42 of the Code of Federal Regulations (CFR) requires a beneficiary to be confined 
to the home in order to be eligible for home health care benefits and section 
424.22(a)(1)(ii) of Title 42 of the CFR requires a physician certification of the 
beneficiary’s homebound status in order to qualify for payment under Medicare Part A 
or B.   

Here, the ALJ noted the POCs did not contain certifications from the physician that the 
beneficiary was homebound:  “Although the Plans of Care recited that the Beneficiary 
was not homebound, the weight of the evidence supports a finding that it would require 
a considerable and taxing effort for the Beneficiary to leave home.”  ALJ at 6.  
Nevertheless, the ALJ found Medicare coverage existed for the home health care 
services based on the weight of the evidence.  Id.  In so doing, the ALJ failed to 
consider the documentation requirement articulated in section 424.22(a)(1)(ii) of Title 42 
of the CFR, stating in order to obtain Medicare payment, the physician must certify the 
beneficiary’s homebound status.  A plain reading of the regulation requires a physician’s 
certification of homebound status, regardless of conclusions and inferences drawn from 
the weight of the evidence.  Therefore, the ALJ erred as a matter of law in finding 
Medicare coverage existed for the home health care services furnished without a 
physician’s certification of the beneficiary’s homebound status in violation of section 
424.22(a)(1)(ii) of Title 42 of the CFR.   
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Additionally, the ALJ erred as a matter of law in finding Medicare coverage existed for 
home health care services furnished from July 14, 2008, until September 11, 2008, 
without a dated physician’s signature on the POC.  In finding coverage existed, the ALJ 
failed to consider the requirements set forth in sections 424.22(a)(2) and 409.43(c) of 
Title 42 of the CFR. 

Specifically, section 409.41(b) of Title 42 of the CFR requires home health care services 
to comply with the certification and recertification requirements set forth in section 
424.22 of Title 42 of the CFR in order to qualify for payment.  Section 424.22(a)(2) of 
Title 42 of the CFR requires the physician’s signature to be obtained on the POC at the 
time the plan is established or as soon thereafter as possible.  Section 409.43(c) of Title 
42 of the CFR also states the physician’s signature on the POC is a prerequisite to 
Medicare reimbursement.  Furthermore, the requirement for a physician’s dated 
signature on the POC is reiterated in sections 10.6(B) and 30.2.4(B) of chapter 7 of the 
Medicare Benefit Policy Manual (MBPM).  (CMS Pub. 100-02). 

Here, the POC for home health care services furnished from July 14, 2008, until 
September 11, 2008, does not contain a dated physician’s signature.  Exh.3 at 98-100.  
Furthermore, the POC does not indicate when Provider received the signed POC from 
the physician.  Id.  Because the regulations require a physician’s dated signature on the 
POC for Medicare coverage to exist, Medicare coverage cannot exist for the home 
health care services furnished during these dates absent a dated physician’s signature 
on the POC.  See 42 C.F.R. §§ 409.41(b), 424.22, 409.43(c).  Therefore, in finding 
Medicare coverage existed for home health care services furnished from July 14, 2008, 
until September 11, 2008, when the POC did not contain a dated physician’s signature, 
the ALJ erred as a matter of law in failing to consider the requirements set forth in 
sections 409.41(b), 424.22, and 409.43(c) of Title 42 of the CFR. 

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 
the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 
request own motion review. 
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